Legal Counsel means an attorney or lawyer who is admitted to the practice of law in
California and is an active member of the State Bar of California. (Education Code
section 48918(b)(5)(A))

Non-attorney Advisor means an individual who is not an attorney or lawyer, but
who is familiar with the facts of the case and has been selected by the pupil or the
pupil’s parent or guardian to provide assistance at the hearing. (Education Code
section 48918(b)(5)(B))

Dangerous Weapon means a weapon, device, instrument, material, or substance,
animate or inanimate, that is used for, or is readily capable of, causing death or
serious bodily injury, except that such term does not include a pocket knife with a
blade of less than 2 % inches in length. (18 USC 930(g)(2))

Explosive means a “destructive device as described in Section 921 of Title 18 of the
United States Code.

Expulsion: Authority to Expel

A pupil may be expelled only by the governing board.

Expulsion: Grounds for Expulsion

A pupil is subject to expulsion for any act specified in Education Code Sections
48900, Education Code Section 48900.2, 48900.3, 48900.4, or 48900.7, if the act is
related to school activity or school attendance occurring within a school under the
jurisdiction of the superintendent or the principal or occurring within any other
school district(s), including but not limited to the following circumstances:

a. While on school grounds.

b. While going to or coming from school.
C. During the lunch period, whether on or off the school campus.
d. During, or going to or coming from, a school-sponsored/school-
related activity.
1. The principal or superintendent may recommend expulsion, and the

governing board may order a pupil expelled, upon finding:

a. that the pupil committed any act specified in Education Code Section
48900, or Section I1.C.2, below, and -
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b. that either other means of correction are not feasible or have
repeatedly failed to bring about proper conduct, or due to the nature
of the violation the presence of the pupil causes a continuing danger
to the physical safety of the pupil or others.

(Education Code Section 48915(b) and (¢))

Except as provided below, upon ordering the pupil expelled, the governing
board shall refer the pupil to a program of study that meets the following
conditions:

a. Is appropriately prepared to accommodate pupils who exhibit
discipline problems.
b. Is not provided at a comprehensive middle, junior or senior high

school, or at any elementary school.

c. Is not housed at the schoolsite attended by the pupil at the time of the
suspension.

For pupils expelled for violation of Education Code section 48900,
subdivision (f), (g), (h), (), (), (k), (1), (m), if the county superintendent
certifies that an alternative program is not available at a site other than a
comprehensive school site, the pupil may be referred to a program on a
comprehensive school site.

The principal or the superintendent of schools shall recommend the
expulsion of a pupil for any of the following acts, unless the principal or
superintendent finds that expulsion is inappropriate due to the particular
circumstance:

a. Causing serious physical injury to another person, except in self
defense;

b. Possession of any knife or other dangerous object of no reasonable
use to the pupil.

c. Unlawful possession of any controlled substance listed in Chapter 2

(commencing with Section 11053) of Division 10 of the Health and
Safety Code, except for the first offense for the possession of not
more than one avoirdupois ounce of marijuana, other than
concentrated cannabis.

d. Robbery or extortion.
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e. Assault or battery, as defined in Sections 240 and 242 of the Penal
Code, upon any school employee.

Before ordering the pupil expelled, the governing board must also find either
that other means of correction are not feasible or have repeatedly failed to
bring about proper conduct, or that due to the nature of the violation the
presence of the pupil causes a continuing danger to the physical safety of the
pupil or others.

(Education Code Section 48915(a))

Upon ordering the pupil expelled, the governing board shall refer the pupil to
a program of study that meets the following conditions:

a. Is appropriately prepared to accommodate pupils who exhibit
discipline problems.
b. Is not provided at a comprehensive middle, junior or senior high

school, or at any elementary school.

c. Isnothoused at the schoolsite attended by the pupil at the time of the
suspension.

The principal or the superintendent of schools shall immediately suspend
pursuant to Education Code Section 48911 and shall recommend to the
governing board the expulsion of a pupil upon determining the pupil has
committed any of the following acts:

a. Possessing, selling, or otherwise furnishing a firearm except with
prior written permission to possess the firearm from a certificated
employee, concurred in by the principal or the designee of the
principal. This subdivision applies to an act of possessing a firearm
only if the possession is verified by an employee of the district.

b. Brandishing a knife at another person.

C. Unlawfully selling a controlled substance listed in Chapter 2
(commencing with Section 11053) of Division 10 of the Health and
Safety Code.

d. Committing or attempting to commit a sexual assault as defined in
subdivision (n) of Section 48900 or committing a sexual battery as

defined in subdivision (n) of Section 48900.

e. Possession of an explosive.
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Upon finding that the pupil committed any of the foregoing acts the
governing board shall order the pupil expelled for one year from the date of
expulsion or lesser term as determined by the governing board on a case-by-
case basis, and shall refer the pupil to a program of study that meets all the
following conditions:

a. Is appropriately prepared to accommodate pupils who exhibit
discipline problems.
b. Is not provided at a comprehensive middle, junior or senior high

school, or at any elementary school.

C. Is not housed at the schoolsite attended by the pupil at the time of the
suspension.

(Education Code Section 48915(c))

D. Expulsion: Pupils with Previously Identified Exceptional Needs

(Education Code Section 48915.5)

(1) Expulsion is a “Change in Placement”

2

€)

A “change in placement” occurs (a) when a pupil is removed from his/her
educational placement for more than 10 consecutive days or (b) when a
pupil has been subjected to a series of removals that constitute a “pattern”
because they total more than 10 school days, the pupil’s behavior is
substantially similar to behavior in previous incidents that resulted in the
series of removals, and such additional factors as the length of each
removal, the total amount of time of removal, and the proximity of the
removals to one another. (Ed. Code sec. 48915.5; 34 C.F.R. 300.536)

Notice of Procedural Safeguards. On the date on which the decision to
remove the pupil from his/her current educational placement by
suspension or expulsion is made, the parent of the pupil shall be informed
of the decision and provided a notice of procedural safeguards. (34 C.F.R.
300.530(h))

TEP Meeting/Manifestation Determination (MD). Within 10 school days -
of the decision to remove a pupil by suspension and/or expulsion, an IEP
team meeting shall be convened in accordance with 34 CFR 300.530(e) to
determine:

(a) Whether the conduct in question was caused by, or hada
direct and substantial relationship to, the pupil’s disability; or
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(b) Whether the conduct in question was the direct result of a
failure to implement the IEP. (34 C.F.R. 300.530(e))

Behavior was Manifestation of Disability. If either condition in 3(a) or
3(b), above, has been met, the behavior was a manifestation of the pupil’s
disability, and the pupil shall not be expelled. The IEP team shall conduct
a Functional Behavioral Assessment (FBA) (unless the District conducted
an FBA prior to the occurrence of the behavior that resulted in the
decision to expel) and either implement a Behavioral Support Plan (BSP)
or review the existing BSP and modify it as necessary to address the
behavior. T (20 USC 1415(k)(1)(D); 34 C.F.R. 300.530(e) and (f))

Behavior was not a Manifestation of Disability. If neither condition 3(a)
nor 3(b), above, has been met, the behavior was not a manifestation of the
pupil’s disability, and the pupil may be subject to expulsion in accordance
with the procedures applicable to pupils who do not have exceptional
needs. (20 U.S.C. 1415(k)(1)(D); 34 C.F.R. 300.530)

Provide Services after 10 Days of Removal.

After the tenth day of pupil’s removal from his/her current educational
placement by suspension and/or expulsion, the pupil shall be provided
services to the extent necessary to enable the pupil to continue to
participate in the general education, although in another setting, and to
progress toward meeting the goals in the pupil’s IEP. (Ed. Code sec.
48915.5; 34 C.F.R. 300.530(d)) '

Special Circumstances — Interim Alternative Educational Setting.

Without regard to whether the pupil’s conduct was a manifestation of his
or her disability, pupil may be removed to an interim alternative
educational setting for up to 45 school days if the pupil:

(a) Carried a weapon to or possessed a weapon at school, on
school premises, or to or at a school function;

(b) Knowingly possess or uses illegal drugs, or sells or solicits

- the sale of a controlled substance, while at school, on

school premises, or at a school function; or

(c) Inflicted serious bodily injury upon another person while at
school, on school premises, or at a school function. (34
C.F.R. 300.530(g).)

“Controlled substance means a drug or other substance identified under

schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances
Act (21 U.S.C. 812(c)). (34 C.F.R. 300.530()(1).)
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“Illegal drug” means a controlled substance but does not include a
controlled substance that is legally possessed or used under the
supervision of a licensed health-care professional or that is legally
possessed or used under any other authority under that Act or under any
other provision of federal law. (21 U.S.C. 812(c)). (34 C.F.R.
300.530(1)(2).)

“Serious bodily injury” means bodily injury which involves a substantial
risk of death; extreme physical pain; protracted and obvious
disfigurement; or protracted loss or impairment of the function of a bodily
member, organ, or mental faculty. (34 C.F.R. 300.530(31)(3);. 18 U.S.C.

1365(h)(3).)

“Weapon” means a weapon, device, instrument, material, or substance,
animate or inanimate, that is used for, or is readily capable of, causing
death or serious bodily injury, except that such term does not include a
pocket knife with a blade of less than 2 1/2 inches in length. (34 C.F.R.
300.530(1)(4);. 18 U.S.C. 930(g)(2).)

E. Expulsion: Procedures
1. Recommendation to Governing Board
a. When the principal or superintendent recommends to the governing board

the expulsion of a pupil, he/she will prepare a report of the case to include:
¢y The pupil's academic and attendance records.

2) A chronological account of the development of the case and a
statement of the conduct and recitation of the facts leading to the
decision to recommend expulsion.

3) A description of actions taken by the school to correct the pupil's
previous misbehavior and the effect the corrective action has had on
the pupil.

4) A record of contacts with other agencies and the results of such
contacts.

(5) A description of contacts with the parents or guardian made by

school personnel, including the purpose of the contacts, apparent
reaction of parents or guardians, and effect on the pupil's behavior.

(6) A copy of the summary of the final parent-pupil-principal
conference, if any.
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(7) A recommendation as to the time when the case should be
reviewed, and the conditions, if any, which should be met before
the pupil's return to school.

(8) For pupils with previously identified exceptional needs, a copy of
the pupil’s special education and disciplinary records. (34 C.F.R.
300.535)

b. This report may be used in determining disciplinary action should it find that
the pupil committed any of the acts enumerated in Section II.C.

C. A copy of the report shall be provided to the pupil and pupil's
parent/guardian.

Pupil's Right to Hearing

a. An expulsion hearing shall be held within thirty schooldays after the date the
principal or the superintendent of schools determines the pupil has
committed any of the acts enumerated in Education Code Section 48900 et

seq.

b. The pupil may request in writing a postponement of the hearing not to
exceed thirty calendar days of an expulsion hearing. Any additional
postponement may be granted at the discretion of the governing board.
(Education Code Section 48918(a))

c. The Superintendent or the Superintendent's designee may, for good cause,
extend the time period for the expulsion hearing for an additional five school
days, in the event that compliance by the governing board with the time
requirements is impracticable. Reasons for the extension of the time for the
hearing shall be included as part of the record at the time the expulsion
hearing is conducted. Once the hearing begins, it shall be conducted with
reasonable diligence and concluded without unnecessary delay. (Education
Code Section 48918(a))

Written Notice of the Hearing (Education Code Section 48918(b))

Written notice of the hearing shall be forwarded to the pupil and the pupil's
parent/guardian at least ten calendar days prior to the date of the hearing. Such
notice shall include:

a. The date and place of the hearing.

b. A statement of the specific facts and charges upon which the proposed
expulsion is based.
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C. A copy of disciplinary rules that relate to the alleged violation.

d. A notice of the parent, guardian or pupil's obligation pursuant to subdivision
(b) of Section 48915.1 to notify any other school district in which the pupil
attempts to enroll of the pupil's suspension for an offense listed in Section
48915.

e. The opportunity of the pupil or the pupil's parent/guardian to:

(D) appear in person or to employ and be represented by legal counsel or
by a nonattorney adviser.

(2)  inspect and obtain copies of all documents to be used at the hearing.
3) confront and question all witnesses who testify at the hearing.

4 question all evidence presented, and present oral documentary
evidence on the pupil's behalf, including witnesses.

f. In a hearing in which a pupil is alleged to have committed or attempted to
commit a sexual assault as specified in subdivision (n) of Section 48900 or
committing a sexual battery as defined in subdivision (n) of Section
48900, a complaining witness shall be given five days' notice prior to
being called to testify, and shall be entitled to have up to two adult support
persons, including, but not limited to, a parent, guardian, or legal counsel,
present during their testimony. Priorto a complaining witness testifying,
support persons shall be admonished that the hearing is confidential.
Nothing in this subdivision shall preclude the person presiding over an
expulsion hearing from removing a support person whom the presiding
person finds is disrupting the hearing. If one or both of the support
persons is also a witness, the provisions of Section 868.5 of the Penal
Code shall be followed for the hearing.

4. Conduct of Hearing

a. Closed Session: Notwithstanding the provisions of Government Code
Section 54953 and Education Code Section 35145, the governing board shall
conduct a hearing to consider the expulsion of the pupil in a session closed to
the public, unless the pupil requests in writing at least five days prior to the
hearing, that the hearing be conducted at a public meeting. If such request is
made of the governing board, the meeting shall be public. Whether the
expulsion hearing is held in closed or public session, the board may meet in
closed session to deliberate and determine whether the pupil should be
expelled. The parent/guardian of the pupil, the pupil, and the counsel of the
pupil, shall be allowed to attend the closed session if the governing board.
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admits any other person to the closed session. (Education Code Section
48918(c))

Public Meeting , Rights of Complaining Witness. If the hearing is to be
conducted at a public meeting, and there is a charge of committing or
attempting to commit a sexual assault as defined in subdivision (n) of
Section 48900 or committing a sexual battery as defined in subdivision (n)
of Section 48900, a complaining witness shall have the right to have his or
her testimony heard in a session closed to the public when testifying at a
public meeting would threaten serious psychological harm to the
complaining witness and there are no alternative procedures to avoid the
threatened harm, including, but not limited to, videotaped deposition or
contemporaneous examination in another place communicated to the
hearing room by means of closed-circuit television. [Education Code
Section 48918(c)].

Record of Hearing: A record of the hearing shall be made. Such record may
be maintained by any means, including electronic recording, so long as a
reasonably accurate written and complete transcription of the proceedings
can be made. (Education Code Section 48918(c))

Failure to Make Objections: If the pupil, parent, guardian or attorney fails to
object at the hearing that these rules are not being properly followed, or that
any other law or requirement of due process is not being followed, the
objections shall be deemed waived.

Presentation of Evidence: Upon a finding that good cause exists, the
governing board or hearing officer/administrative panel appointed under
Paragraph ILF., may determine that either the identity of a witness or the
testimony of the witness at the hearing, or both may subject the witness to an
unreasonable risk of psychological or physical harm. Upon this
determination, the testimony of the witness may be presented at the hearing
in the form of sworn declarations which shall be examined only by the
governing board or the hearing officer/administrative panel appointed under
Paragraph ILF. Copies of these sworn declarations, which are edited to
delete the name and identity of the witness, shall be made available to the
pupil. (Education Code Section 48918({))

Technical Rules of Evidence Do Not Apply: Technical rules of evidence
shall not apply to the hearing except that relevant evidence may be admitted
and used as proof only if it is the kind of evidence which reasonable persons
are accustomed to rely on in the conduct of serious affairs. Hearsay
evidence may be used for the purpose of supplementing or explaining other
evidence but shall not be sufficient in itself to support a finding except as
provided in Paragraph ILE.4.e., above, or when it would be admissible over
objection in a civil action. The decision of the governing board to expel

25






